
From V.C.K. Metcalfe. Response to questions re. the Developments in Environmental 

Justice Consultation. 21/06/16. 

Questions. 
  

Q1                    What types of case, both civil and criminal, do you consider fall within the term 

―environmental? Please give specific examples. 

 
Answer. Any cases which involve: 

 
Habitat Directives or regulations. 
EIA assessments. 
Protected habitats or landscape sites sustaining damage. 
Impacts involving mortality or injury to avifauna or any other protected wildlife. 
SPP and NPF matters. 

 
  

Which processes are currently used to deal with those cases you have identified? Do you    
consider those processes are sufficient? 
  
Answer. Together with the examples provided in the attached response to UNECE, I 
support FoES’s response as submitted to this question see: 
http://www.foe-scotland.org.uk/EnvironmentalJusticeConsultationResponseJune2016 
  
I do not consider those processes sufficient. 

  

Please provide reasons for your response. 

Answer. 

Reasons are provided in particular in respect of SEPA and further observations about 
the need for some environmental enforcement cases to be heard in a criminal court in 
order to provide a deterrent for the most serious offences.   It should be noted that 
SEPA, for the Scottish Government, have yet to respond to the attached Request for 
Action which ably demonstrates the need for strengthening/enhancing the powers of 
authorities charged with enforcing both existing and new laws which will become 
necessary.  An important letter to Carol McGinnes from Dr. Rachel Connor on this 
subject has been attached with her permission. 

Important observations made by FoES relating to fears that introducing better access 
to courts, or equal rights of appeal,  would not ‘open flood gates’ thereby adversely 
impacting the economy, are indeed strongly supported.  The examples provided by 
this not having happened in Australia(NSW) and Vermont ECT’s are particularly 
relevant.  That the absence of credible threat of legal action in Scotland is having an 
adverse effect on compliance with Aarhus is beyond doubt. 

Q2 .                   This paper outlines the improvements to the justice system that 
this Government has delivered in relation to environmental justice. 

http://www.foe-scotland.org.uk/EnvironmentalJusticeConsultationResponseJune2016


Do you agree that these changes have improved how environmental cases, both civil 
and criminal, are dealt with in Scotland? 

  

 Answer.  Only to a degree.   

 If you do not agree, please explain why. 

Answer. 

In respect of the scope of PEO’s to include appeals to the Court of Session this is an 
improvement - but weaknesses remain as referred to in the FoES submission. In 
particular that the impact of the Court Reform Act on key areas of Aarhus Compliance 
remains limited in relation to costs and substantive review.  

  

I have re-examined a past response on implementation of the Aarhus Convention and 
find the following still relevant:  

‘In company with relevance to Article 9(4)there has been legal action in the European 
Courts of Justice against the UK in relation to the cost of access to the Courts, which is 
an issue for all citizens adversely affected by wind farm installations. 

a) The position of the UK re. claims made & missing information relevant to the ACCC 
ratified ruling:  
  
The UK Energy Research Centre’s Technology and Policy Assessment is a public authority in 
the sense of access for information legislation and was set up to inform decision-making 
processes and address key controversies in the energy field. Its 2006 report on the costs 
and impacts of intermittent generation on the UK grid was limited in scope as it contained 
no measured data but it did acknowledge that: 
‘Wind turbines do not displace fossil generating capacity on a one-for-one basis. But it is 
unambiguously the case that wind energy can displace fossil fuel-based generation, 
reducing both fuel use and carbon dioxide emissions. Wind generation does mean that the 
output of fossil fuel-plant needs to be adjusted more frequently to cope with fluctuations 
in output. Some power stations will be operated below their maximum output to facilitate 
this, and extra system balancing reserves will be needed. Efficiency may be reduced as a 
result. 
The degree to which efficiency may be reduced is yet to be agreed but, despite advice to 
the UK authorities that fossil-fuelled generating capacity is not displaced on a one-to-one 
basis, that is exactly what the UK claims in official documentation. 
  
DECC has failed to provide access to information about the assumptions underlying its 
computer modelling of wind-generated input, citing instead Implementation of the EU’s 
2020 Renewable Target in the UK Electricity Sector: Renewable Support Schemes. This 
does not document how the increased emissions from thermal power plant were assessed 
(if indeed they were) though it does have a lengthy section on increased balancing costs. 
However, it states at one point that: 



It should be noted that determining exactly which [power] plant will provide these extra 
services was outside of the scope of this study; the balancing costs reported should be 
seen as approximate only. 
This is a clear admission of a paucity or absence of the data needed to assess the situation 
reliably. As noted, providing a ‘qualitative assessment’ only (in other words, an opinion) of 
expected emissions cuts and fossil fuel savings was justified by the suggestion that the 
competent authority was not required to generate data where ‘none already exists’ and 
obliged only to ‘include the information that may reasonably be required’. This again 
clearly fails to comply with Article 7 of the Convention, which stipulates that the 
authorities are 
required to provide ‘ necessary information.’ The UK has been found to be in 
noncompliance with Article 7. 
Given that they form the justification for the current rapid expansion in the UK’s heavily 
subsidised, wind generated energy programme, that information must include the basis 
for claims made for emissions savings. 
  
b) In respect of Compliance with the Convention, there is a need to recognise the relevance 
of the(Law of the Environment) Article on Aarhus Convention Compliance mechanisms 
see:- 
• http://doku.cac.at/rdu-2011-04_136_thomas_alge.pdf 
Translation of a relevant section below. 
 Legal Effect and Conclusions 
  
The Compliance Mechanism of the Aarhus Convention is an effective instrument.   So far 
all States have, with the exception of the Ukraine and Turkmenistan (which have to battle 
with internal political problems), followed the decisions of the Compliance Committee. 
Indeed while these process and the decisions are not formally legally comparable with 
those of the European Court of Human Rights, they 
come however to considerable legal significance. The justified determinations of 
noncompliance and the recommendations are of binding International Law by means of 
the Treaty State conference (Meeting of the Parties). Through the censure of this decision 
by the findings and recommendations of the Aarhus Convention Compliance Committee 
(ACCC) this then comes to considerable legal significance. 
  
As the EU is also a Treaty Party to the Convention, breaches of the Convention, which has 
been transposed through Community law, are regularly also breaches of Community law 
(the so called ‘Mixed Agreement’1). As a result the Jurisprudence of the European Court of 
Justice comes to fore, whereby the decisions of the organs of Treaty application have the 
same legal quality as the treaties to which they 
implement and these have immediate effect2 . If it under consideration of its wording and 
in consideration of the object of the nature of the Treaty there is a clear and precise 
obligation contained, whose fulfilment or its effect is not dependent on enactment of a 
further Act. Convincing in this regard was a previous decision of the Aarhus Convention 
Compliance Committee (ACCC) against the EU. The situation 
was the same subject matter, as in the process against Lithuania. The plaintiff brought 
forward that the Integrated Pollution Prevention and Control (IPPC) Directive did not 
correctly transpose all the requirements of the Aarhus Convention. The ACCC followed in 



the decision the argument of the EU, whereby Lithuania is obligated to supplement or 
correctly apply the requirements of the Convention that were missing 
in the IPPC Directive by means of interpretations compliant with International Law and 
that these would also be possible in a concrete case3. 
  
In the meantime a considerable legal practice of the ACCC has been developed. Thereby it 
is becoming clearer and clearer how the provisions of the Convention are interpreted. This 
is of importance for the National Courts and the authorities. The decisions of the ACCC and 
the (unanimous) adoption by the Meeting of the Parties (MoP) are central manifest forms 
of practice of International Law, which for the legal 
continual forming of Treaty design are of importance and in an individual case can even 
alter formal Treaties. In a legal complaint process in relation to the A5 North Autobahn, 
the plaintiff had complained of a breach against Article 9(4) of the Convention (suspensive 
effects) and this was related to decisions of the ACCC. The Austrian High Court (VwGH) did 
not indeed in its judgement expressly go into these, however it investigated if the Austrian 
legal acts corresponded to the requirements of the Convention. From this I conclude, that 
not only in Austria there will in the future be a multitude of legal cases, in which the 
interpretations of the ACCC will play a role.’ 
  
c) Also of relevance are:- Aarhus Convention Compliance Committees Decisions within the 
EU legal order.   In order to properly identify possible deficits of the EIA Directive, one has 
to take into account the Case Law of the Aarhus Convention Compliance Committee 
(ACCC). The case law of the ACCC has the same legal status in the EU legal order as the 
Convention itself and thus must be observed when implementing the Aarhus 
Convention:17 
According to the case law of the ECJ, a provision of an international treaty is directly 
applicable " when, regard being had to its wording and to the purpose and nature of the 
agreement, the provision contains a clear and precise obligation which is not subject, in its 
implementation or effects, to the adoption of any subsequent measure"18. The same test 
applies to decisions of an institution established by an international treaty,19 such as the 
ACCC.20 The "findings and recommendations" of the ACCC, however, very often contain 
clear and precise obligations and/or criteria to be met by the Parties. Provisions of EU law 
thus can be directly tested on their consistency with the case-law of the ACCC and, if they 
contravene the obligations set out by the ACCC, they can be annulled by the ECJ (or are, at 
least, not applicable, since the principle of supremacy of EU law also applies to the – in 
relation to the EIAD higher-ranking – Aarhus Convention).’ 
  
Q.3.Given the extensive changes that have already been delivered to the justice system (as 
outlined in this paper) and the need to ensure that any further changes are proportionate, 
cost-effective, and compatible with legal requirements, are there any additional ways in 
which the justice system should deal with both civil and criminal environmental cases? If so, 
please detail these. 

  

Answer. See below: 

  

In particular, do you consider that there should be a specialist forum to hear 
environmental cases? If so, what form should that take (e.g. a court or tribunal)? 



Answer.   I support the view of the FoES. 

Please provide reasons for your response. 

Answer. 

In particular: 

A 1. References made to the observations of Michael Matheson when Justice Minister on 
a Environmental Tribunal and the necessity for Aarhus principles providing guidance. 

A 2.  That an ECT acting throughout Scotland utilising local courtrooms and other public 
buildings would ensure accessibility, whilst reducing cost to both the litigant and the 
public purse,  would be highly desirable. 

A 3. That the Lord President is intending to conduct a feasibility study into a specialist 
energy and natural resources court within the Court of Session – thereby recognising the 
complexity and value of certain environmental cases, is crucial.  I fully endorse the 
FoES’s request for assurance that the Scottish Government will, in parallel, approach its 
commitment to looking into option for an environmental court or tribunal from an 
Aarhus perspective, with environmental protection and rights at its core.  

 Conclusion. 

Answers to the questions posed within this consultation serve to underline why 
compliance with the Aarhus Convention is of paramount importance. As demonstrated 
by the failings exposed by the U.K’s 2nd. Progress Report on this matter, there is much 
work to be done before this legally binding objective is achieved.   The Scottish 
Government, as part of the U.K. must comply with the Convention’s  Articles whether or 
not the U.K. remains part of the EU as this is a United Nations obligation.  

Yours sincerely, 

Mrs. V.C.K. Metcalfe. 

  

Attachments. 

John Campbell QC’s AKCC response to UNECE. pdf. 

Request for Action.pdf. 

Email from Dr. Rachel Connor to SEPA re. Request for Action.  

  

  

  
 


